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COMNSTRUCTION

SUBCONTRACTOR DEFAULT PROCEDURES

SUBCONTRACTOR DEFAULT BEST PRACTICES

Most subcontractors can, and do fall into what our subcontract/Exhibit A considers default. This
is a broad term with varied impacts on the overall schedule and budget of a job. The procedure
for notices should remain consistent for all degrees of default, but the remedy for that default
will be based on the many factors.

IMPORTANT THINGS TO REMEMBER

Any subcontractor can default! Just because they have worked with Kier for
years, does not mean they are not susceptible to having issues.

Do not overpay! Keep a close eye on the billing amounts each month that all
subcontractors attempt to invoice for. Work with your Superintendent to make
sure each subcontractor is accurate, and does not get more money than work in
place. This starts out with an accurate and equally weighted SSOV. The more
money you keep, the more options you have in the event of a default.

Notices are key in both documenting a default and letting a subcontractor
know an issue is serious. In the event that a subcontractor has a large default, it
will be important to do show that Kier noticed and gave the subcontractor ample
opportunities to complete their obligation. Without notices (48-hour notice,
subcontractor meeting minutes emailed to subcontractor, emails to field and
project manager/owner, etc) a subcontractor could say they had no idea we
“thought” they were in default.

Prevention is easier that correction. If possible, limit your risk from the start
with proven subcontractors. Try to build your schedule based on realistic dates.
Make sure your subcontractors have input on the schedule before they sign their
subcontract.

See the default before they do. Keep production rates in mind so you can see
what is coming before it happens. Ask how their other jobs are going. You may
find out that they have another job with a different GC that is going south. Our
subcontractors operate on very little capital and an interruption in payment from
another job can put your job at risk.

Default is misunderstood by our subcontractors! Section 17 and 18 of the
Exhibit A describe default and what Kier is able to do in event of default. Even
with these detailed explanations, most of our subcontractor base struggles with



realizing the severity of what we are able, or may have to do in the event of
default. Take every opportunity (subcontractor interview, subcontractor
meetings, etc) to explain/educate and warn subcontractors of these sections.

e Know your other options. Who else bid the job? Are they still available to either
supplement manpower or to take the job over? Can an existing subcontractor
take over their scope?

e Know who is the highest risk. Subcontractors or scopes that require engineering
(design build) or other specialized skills (MEP) are usually harder to find
replacement or supplementation for. Since we know these are the hardest to
replace, consider placing your risk elsewhere by using a proven sub or bonding,
etc.

Subcontractor Default Procedures

What constitutes a default? Per our Exhibit A Section 17, each item below could be considered
a default of their executed subcontract agreement.

17. Default. The following events or any of them which may occur during the progress of the Work or while this Agreement

is not completely and fully performed shall constitute events of default by the Subcontractor.

(a) Refusal or neglect to correct work found to be defective by and at the reasonable discretion of the
Contractor, or to supply sufficient materials of the proper quality and/or quantity or properly skilled workers to carry out the

Work without delay to the Project, the Contractors or other Subcontractors;
(b) Failure to make prompt payment for materials, labor, equipment or services provided to the Project;

(c) Failure to observe and abide by all applicable laws, ordinances, rules, regulations or orders of any public

authority having jurisdiction;
(d) Abandonment of the Project and the Subcontractor’s Work under this Agreement;
(e) Failure to comply with, or perform any of the terms of this Agreement, or failure to perform in good faith;

(f)  The Contractor’s inability to enforce performance in accordance with the terms of this Agreement, such as
in the event of a petition in bankruptcy being filed naming the Subcontractor as the debtor, whether voluntary or involuntary,
or in the event of an assignment for the benefit of creditors or for such other event which in the sole opinion of the Contractor,

renders the Subcontractor unable to timely perform the Work required without restriction; or
(g) Failure to perform the Work in the time allowed herein, as may be modified from time to time.

(h) Failure of the Subcontractor to maintain its license and qualification.

Notices — As mentioned about, it is important to give notice in writing so there can be no
debate later whether or not the subcontractor was notified. Section 18 of the Exhibit A below
describes the methods of notice.



In the event of a default by the Subcontractor as defined herein the Contractor may give the Subcontractor written notice of
such default, which notice may be sent by certified mail, regular mail, electronic mail or delivered by hand, and the
Subcontractor shall then have two working days in which to correct such defaulit.

Remedies: from subcontract

18. Remedies in the Event of Default. If such default or defaults are not cured or steps are not taken to cure such

defaults to the Contractor’s satisfaction within such period, the Contractor may, without prejudice to any other right or remedy
to which it may be entitled under the law, take over and complete the performance of this Agreement, or enter into a contract
with a third party to complete performance of the Agreement, or, without taking over the Work, furnish the necessary labor
and materials to remedy the default. Whichever method the Contractor might elect to pursue, the Subcontractor agrees to
release to the Contractor, without recourse, any materials, tools, implements, or equipment, on the site belonging to or within
the custody of the Subcontractor, for the benefit of the Contractor, in completing the Work to be performed hereunder. All
costs and expenses attributable to, arising out of or related to any action taken by the Contractor resulting from the

Subcontractor’s default shall be charged to the Subcontractor, who agrees to pay and be liable for the same.

It is important to realize and manage the fact that a subcontractor will more commonly just go
out of business if the charges against them are high, rather than deal with the prospect of paying
Kier back for the losses that were incurred. Understanding this may or may not impact how you
handle the default.

In the event any monies remain due to the Subcontractor under this Agreement, the Contractor shall not be obligated to make
any further payments to the Subcontractor nor release any retainage to the Subcontractor until the Work has been completed

and the costs and expenses incurred by the Contractor resulting from the Subcontractor’s default have been determined.

Remember that just because a scope is finished, there can still be issues related to or caused by
that defaulted subcontractor that you may still need to keep money for.

Should sufficient monies not be available in the contract amount to complete Subcontractor’s work and to reimburse
Contractor for all costs and expenses attributable to, arising out of or related to any action taken by the Contractor resulting
from the Subcontractor’s default, Subcontractor agrees to pay such amounts, or reimburse Contractor if such amounts are
advanced by the Contractor, within 10 days of demand by the Contractor. The Contractor shall further be entitled to deduct,
setoff, offset and recoup all costs and expenses attributable to, arising out of or related to any action taken by the Contractor
resulting from the Subcontractor’s default from any amount due the Subcontractor, whether on this Project or any other
project the Subcontractor may have with Contractor. The Contractor shall have the right to pay any sub-Subcontractors or

material men to whom the Subcontractor is indebted, but shall have no obligation to do so.

Remedies: in action

Minor default: (Missed dates on schedule, or other)

1. Give notice of default



2. Hold payment

3. Negotiate remedy or correction with subcontractor (help them understand the
implications)

Middle range default- (Failed to correct minor default of schedule/manpower, etc) in addition
to the above 1-3

4. Find supplemental manpower (T&M agreements are only allowed with Clint’s
permission) This can be done as a set contract for a certain portion of the job (this is
preferred — one building for example) or as a T&M manpower agreement (this option is
more risky and should be only used if the contacted portion is not an option) Try and
meet again to see there are any other options available for completing the

5. Forecast the potential impact for Kier and notify accounting/director so money can be
held on other jobs (if they are on other Kier jobs, or to let them know not to plan to use
them on upcoming projects without consideration)

Large default- (Completely abandoned the site, far exceeded their ability to pay back, debt
incurred, bankruptcy, etc) in addition to the above 4-5

6. Gather and organize relevant information for use in legal recourse if required

7. Seize any and all equipment, extra materials, tools, etc from subcontractor for possible
liguidation

8. Let estimating know to remove them from bid list









